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E N V I R O N M E N T



ENVIRONMENT

 UNECE & Espoo Convention: Introduction 
 Requirements and Procedural Steps
 Experience with application: challenges and solutions
 Short overview of the Protocol on SEA
 Selected benefits & reflections on relevance to BBNJ
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Overview 



ENVIRONMENT

• Established in 1947 by UN ECOSOC

• One of the 5 UN regional commissions

• 56 member States (Europe, USA, Canada, Central Asia, Israel, Russia, Turkey) = 
around  20% of world’s population

• Mandate: facilitate greater economic integration & cooperation in 
environment, energy + other sectors, by:

• Policy dialogue

• International legal instruments, regulations and norms

• Technical assistance and capacity building

• The only UN regional commission hosting 17 multilateral environmental 
instruments (5 conventions: Aarhus; Espoo; Air Pollution; Industrial Accidents; 
and Water and their 12 protocols) 
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UNECE: Over 70 years of cooperation

Presenter
Presentation Notes
UNECE = one of the five regional commissions of the UN secretariat is based in Geneva UN Economic and Social Commission for Asia and the Pacific (UNESCAP) (53 member States, including Singapore and 9 observer states), Economic Commission for Latin America (ECLAC), UN Economic Commission for Africa (ECA) and UN  Economic and Social Commission for Western Asia (UNESCWA) 




ENVIRONMENT

 Negotiated under United Nations Economic Commission for 
Europe (UNECE)

 Adopted in Espoo (Finland) in 1991, in force since 1997 
 Amended twice (2001 and 2004 amendments in force since 2014 

and 2017)
 Has 45 Parties, in UNECE region, incl. EU 
 Accession by all UN member States

possible once the 1st amendment becomes 
operational (pending 5 ratifications)
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UNECE Espoo Convention: Basic facts 

Presenter
Presentation Notes
UNECE = one of the five regional commissions of the UN secretariat is based in Geneva

44 out of the 56 UNECE member countries are Parties, the EU is also a Party as a regional organization. Aside from all the EU member States, the Parties include countries in South-East Europe: Albania, BiH, Montenegro, Serbia and FyROM; in Eastern Europe and Caucasus: Armenia, Azerbaijan, Belarus, Republic of Moldova, Ukraine, in Central Asia: Kazakhstan and Kyrgystan, as well as Norway, Switzerland and Canada. The US and the Russian Federation have signed the Convention but not yet ratified it. The Russian Federation is likely to do so in the near future.  
Although the Convention was negotiated as a regional instrument, it was later amended to allow all the UN member States to join. This amendment is not yet effective.

Initially, the Convention was negotiated as a purely regional agreement, but already at the first session of the Meeting of the Parties, in 1998, the Parties to the Convention were invited to consider possibilities for allowing non-UNECE member countries to become a Party . Subsequently, in 2001, the Parties adopted an amendment to the Convention to allow accession by any Member State of the United Nations. That amendment entered into force 13 years later in 2014 (art. 14.4. ratificat by 3/4th of nro of Parties at the time of the adoption) turning the Espoo Convention into a global legal framework for environmental impact assessment in a transboundary context. In 2014, the Meeting of the Parties to the Convention decided to waive the initial requirement for prior approval by the Meeting of the Parties, by providing blanket approval of any future request for accession by non-UNECE countries to the Convention (draft decision VI/5–II/5). This made the procedure for accession by non-UNECE countries the same as the procedure for accession by UNECE countries. However, countries from outside the UNECE region will be able to join the Convention as Parties only once the amendment becomes operational, that is, once the amendment has entered into force for all States and organizations that were Parties to the treaty at the time of the amendment’s adoption. This is expected to take some more time, possibly even years, depending on the speed of the remaining ratifications – there are still six missing ratifications (Arm; Az; Ukraine; Macedonia; Belgium; UK). In the meantime, to promote the spirit and principles of cooperation in managing environmental issues within and beyond national borders, non-UNECE States are encouraged to unilaterally apply the procedures and also consider participating in the meetings and activities under the Convention as observers. .

Such a decision was taken because Parties to the Convention had recognized the “significant achievements” of the treaty and wished to extend the area of application of its principles so as to share these benefits also with other regions of the world. globalization of the treaties is not intended to benefit only non-UNECE countries. It also leads to the strengthening of the treaties, ultimately through broader and more diverse membership, and enriching the practical application. In other words, the application of the Convention and the Protocol outside the UNECE will not only mean that Parties to the two instruments share their principles and the best practices developed with non-UNECE States; but that Parties actually learn and benefit from the knowledge, practices and experiences in other regions of the world, involving new aspects and approaches; and that they further promote transboundary cooperation between neighbouring UNECE and non-UNECE countries, and globally. The opening of the Convention and the Protocol positively impacts on environmental policies and legislation of other countries, strengthens multilateral cooperation and leads to new opportunities for collaboration between intergovernmental organizations and for financing.



ENVIRONMENT

• Routinely applied in Western part of UNECE region, and 
application elsewhere also developing

• Bilateral or multilateral agreements considerably help
• Growth in application:

• Parties familiar with the process and find it useful
• Total number of development projects increased
• “Watchdog” role of NGOs and civil society
• Vigilance of the Implementation Committee 
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Espoo Convention’s application in 
UNECE region

Presenter
Presentation Notes
Frequency – increasing opps with increasing membership + IC + useful

Growth from 10 cases per year a decade ago to over 100 now
Common examples
Power plants: nuclear, coal, hydropower, gas, wind
Cross-border infrastructure: road, rail, power lines, pipelines
Mining, major quarries & on-site processing

Recent examples include:
New nuclear Power plant in Lithuania
400 to 500 km underground power connection between the Netherlands and United Kingdom
Nord Stream gas pipeline in Baltic Sea







ENVIRONMENT

 To ensure environmentally sound and sustainable development
 To enhance international co-operation in assessing environmental impact
 To prevent, mitigate and monitor significant adverse transboundary 

environmental impact
 To give explicit consideration to environmental factors early in decision-

making (= precautionary approach, principle of prevention)
 To improve quality of information – leading to environmentally sound 

decisions
Preamble, paras. 2, 3, 4, 7
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Espoo Convention objectives (implied)

Presenter
Presentation Notes
Aims of the Convention as set out in the preamble of the Treaty. To enhance international co-operation in assessing environmental impact, particularly in a transboundary context 
To give explicit consideration to environmental factors early in decision-making process by applying environmental impact assessment, at all administrative levels
To improve quality of information presented to decision makers – leading to environmentally sound decisions

Objectives of the Aarhus Convention (art.1): Parties should guarantee the rights of access to information, public participation in decision-making and access to justice in environmental matters in accordance with the Convention. 

Preamble of the Aarhus convention refers to the Espoo Convention in para 23, it also refers to the importance of integrating environmental considerations into the governmental decision making and to the consequent need for public authorities to be in possession of accurate, comprehensive and up-to-date environmental information – leading to environmentally sound decision making

Preambles of both Conventions refer to the Stockholm Declaration, Rio Declaration and to a need to ensure sustainable and environmentally sound development. 





ENVIRONMENT

 Enshrines principle 19 of Rio Declaration and Agenda 21 (1992)
 “States shall provide  prior and timely notification and relevant information to 

potentially affected States on activities that may have a significant adverse 
transboundary environmental effect and shall consult with those States at an 
early stage and in good faith”.

 Codifies an obligation of general international law 
 “to undertake EIA where there is a risk that a proposed industrial activity 

may have significant impact in a transboundary context”
Pulp mills on the river Uruguay (Argentina v. Uruguay) International Court of Justice 
(2010).

 Together with Protocol on SEA, helps countries to achieve targets under 
most SDGs
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Unique international legal regime on transboundary 
EIA + a means to implement global commitments 

Presenter
Presentation Notes
In 1992, The United Nations Rio Conference on Environment and Development

In the Pulp Mills Case, the International Court of Justice in its judgement recognized undertaking EIA where there is a risk that a proposed industrial activity may have significant impact in a transboundary context as a practice that has become an obligation of general international law, although it found that international law does not prescribe the scope or content of such assessments. That practice was above all built under the Espoo Convention. By becoming a Party to the Convention, a country joins the only international legal regime on the scope and content of transboundary EIA procedures, a regime that has already proven its effectiveness over the past two decades  (Pulp mills on the river Uruguay (Argentina v. Uruguay) 2010 I.C.J. (20 April 2010).)




ENVIRONMENT

 Applies to: 
 planned activities with 
 likely significant adverse environmental 

impacts (Appendix I, non-Appendix I / further to article 2.5: 
Appendix III))

 across boarders 

Examples: Power plants&related; cross-boarder infrastructure; 
water related; mining, waste management; airports; etc.) 
– mostly inland activities, 
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UNECE Espoo Convention: Scope of 
application

Presenter
Presentation Notes
Applies to planned activites with likely significant adverse environmental environmental impacts accross boarders: nuclear, thermal or hydropower plants, wind farms; (nucelar waste respositories); crossboarder infrastructure: railways, road, motorways, powerlines, oil and gas pipelines; waterways, including dams for flood protection; groundwater extraction;  mining, waste management, chemical plants and airports



UNECE Espoo 
Convention: 
procedural 

requirements

 Transboundary 
procedure applies 
between the Party of 
origin and the 
Affected Party 

Espoo Convention

Presenter
Presentation Notes
	Key obligations
To notify potentially affected government(s)

Transboundary procedure is carried out only if the potentially affected government(s) so wish


Party of origin (competent authority) must
Determine whether Convention applies (listed in appendix I; and with  likely significant transboundary impact) (Article 3.1)
Notify early the affected Party/Parties (3.1 and 3.2) /point of notification/asking 

Affected Party must 
Inform its own authorities and public
Decide whether participate in procedure
Respond within deadline (joint responsibility) / If “NOT”: Procedure stops here (If no notification, art. 3.7 can be applied)

Party of origin
Receive EIA documentation from developer/proponent
Send EIA documentation to affected Party�
Affected Party
Distribute EIA documentation to own authorities and public
Arrange for comments on EIA documentation, sent directly to Party of origin/ through own competent authority�
Together: Hold bilateral consultations�
Party of origin
Make final decision, taking into account comments received and results of EIA and bilateral consultations
Send final decision to affected Party, along with reasons and considerations on which it was based

Together: Agree on need for post-project analysis




ENVIRONMENT

• By a Party of origin
• For a “proposed/planned activity” (art 1 (v))=

• Any (new) activity or major change to an (existing) activity
• Subject to a decision by a competent authority
• In accordance with applicable national procedure

• Listed in appendix I to the Convention AND
• Likely to cause significant adverse transboundary environmental 

impact
• Even if not in appendix I, activity may still fall under Convention if 

concerned Parties agree that a significant adverse transboundary 
impact likely (art. 2.5 and appendix III)
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Determination of whether transboundary 
EIA is required = “Screening”

Presenter
Presentation Notes
Issue: Determining Signifiance / http://www.unece.org/env/eia/pubs/cepwg3r6.html 




ENVIRONMENT

Groups of activities listed in Appendix I (indicative): 
• Oil refineries
• Thermal & hydro- power plants, wind farms;
• Nuclear related activities (NPPs, enrichment of nuclear fuel, 

processing and final disposal of radioactive waste, etc);
• Cross-boarder infrastructure: railways, road, motorways, powerlines, 

oil and gas pipelines; 
• Airports
• Waterways, including dams for flood protection; groundwater 

extraction; waste water plants;  
• Mining; waste management (incl. waste water), chemical plants; pulp 

and paper manufacturing; deforestation
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Determination of whether transboundary 
EIA is required = “Screening”

Presenter
Presentation Notes
(provides thresholds for some activities)



ENVIRONMENT

• Likely to cause significant adverse transboundary environmental 
impact
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Determination of whether transboundary 
EIA is required = “Screening”

Presenter
Presentation Notes
Issue: Determining Signifiance / http://www.unece.org/env/eia/pubs/cepwg3r6.html 




UNECE Espoo 
Convention: 
procedural 

requirements

 Transboundary 
procedure applies 
between Parties
(governments)

Espoo Convention

Presenter
Presentation Notes
	Key obligations
To notify potentially affected government(s)

Transboundary procedure is carried out only if the potentially affected government(s) so wish


Party of origin (competent authority) must
Determine whether Convention applies (listed in appendix I; and with  likely significant transboundary impact) (Article 3.1)
Notify early the affected Party/Parties (3.1 and 3.2) /point of notification/asking 

Affected Party must 
Inform its own authorities and public
Decide whether participate in procedure
Respond within deadline (joint responsibility) / If “NOT”: Procedure stops here (If no notification, art. 3.7 can be applied)

Party of origin
Receive EIA documentation from developer/proponent
Send EIA documentation to affected Party�
Affected Party
Distribute EIA documentation to own authorities and public
Arrange for comments on EIA documentation, sent directly to Party of origin/ through own competent authority�
Together: Hold bilateral consultations�
Party of origin
Make final decision, taking into account comments received and results of EIA and bilateral consultations
Send final decision to affected Party, along with reasons and considerations on which it was based

Together: Agree on need for post-project analysis




ENVIRONMENT

• Party of origin must notify affected Party/Parties, asking for response 
by a certain date

• Affected Party must:
• Inform own authorities and public
• Decide whether participate in procedure
• Respond within deadline, perhaps with comments on and 

objections to planned activity 
• If negative/no response: End of the Espoo procedure (but cf. Aarhus)

• “Exceptional” situation (art.3.7): If not notified, affected Party can 
request exchange of information & discussions on likelihood of 
transboundary impact

14

Notification – art. 3

Presenter
Presentation Notes
It is recommended that affected Parties respond as early as possible within the time frame specified by the Party of origin, so as to allow the Party of origin to proceed with the next steps. A swift response is particularly recommended if the affected Party has already been accorded an extended time frame to respond. Convention does not set requirements as to the content and the format of a response to a notification. (These may be specified in bilateral agreements)



ENVIRONMENT

• Timing (art.3.1): When to notify?
• As early as possible (when all options still open)
• No later than when informing its own public
• Recommedation to involve affected Party in 

scoping (art 2.11)
• Preceding informal contacts useful

• Target: Which countries/whom to notify?
• Parties’ criteria differ depending on scope; 

location; distance 
• Neighboring countries/beyond?
• Points of contact for notification

• Listed on-line – if not nominated, to MFA
• Unless otherwise provided in bi/

multi-lateral agreements
15

Notification – art. 3

Presenter
Presentation Notes
In accordance with article 3, paragraph 1, of the Convention affected Parties must be notified as early as possible, and no later than when the Party of origin’s own public is informed about the proposed activity. Notification might otherwise come too late to influence key aspects of the documentation, and therefore not meet the needs of the affected Parties. Informal contacts in advance of the official notification could also facilitate the later procedures (provided that, to avoid misunderstandings, it is made clear whether these contacts represent a formal notification or an informal prior information notice). Moreover, it would be useful for the affected Party to be informed whether and when the Party of origin’s public is informed. 

Notifications of proposed activities likely to cause significant adverse transboundary impact shall be transmitted to the relevant points of contact 
... unless otherwise provided for in bilateral or multilateral agreements or other arrangements
Where no point of contact has been nominated, the notification shall be transmitted to the Ministry of Foreign Affairs of the affected Party or Parties" 




ENVIRONMENT

• Content
• Information in Art. 3.2 on

• Proposed activity + its possible transboundary impact
• Nature of decision
• Reasonable time frame for response

• Recommended to add «other information» on
• Domestic EIA procedure + timeschedule (art.3.5)
• Permitting system + decision-making procedure

• Format (decision I/4)

• Sufficient information + quality to enable decision on 
participation

16

Notification – art. 3

Presenter
Presentation Notes
Convention sets no specific requirements as to means of notification: e-mail considered widely used, commonly acceptable, rapid means of communication and information exchange, including in public international relations. Legally valid (cf. Metsamor)
The information could be provided through a range of means, including at least electronically. Large data sets should be placed on existing websites providing that their respective link is accurately described. These websites should not be changed during the commenting period without informing the notified Parties about any modifications to the web links.
It is recommended to provide affected Parties with reasonable time frames to respond to a notification (i.e., to indicate whether they intend to participate in the transboundary EIA procedure) that also take into account different forms of administrative structures in the Parties, such as federal structures. This could assure an adequate involvement of all national and subnational authorities
Information about the Party of origin’s permitting system and decision-making procedure. Aside from the information specified in article 3, paragraph 2, the notification could already include preliminary time frames for subsequent steps in the transboundary EIA procedure (e.g., using the format for notification available on the Convention website) to allow the affected Party to prepare for the necessary steps. Information on the national development consent procedures following the EIA procedure could be given, explaining in particular how the outcome of the EIA will be taken into account in the subsequent procedures and, respectively, the final decision.
		




ENVIRONMENT
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Notification: 1st nuclear power plant in 
Poland

• At scoping stage
• 13 official notifications sent 
• 13 other countries informed

(within 1,000 km radius = possible 
impact of major accident)

• 15 countries in total commented
on scope of Polish EIA report

Presenter
Presentation Notes
The transboundary EIA procedure with respect to the planned construction of a first nuclear power plant in Poland was initiated in 2015. At the scoping stage, immediately after the receipt of the relevant information from the developer, Poland sent 13 official notifications (to its neighbours, the Baltic Sea countries and, as an result of SEA for Polish NPP Programme, to Austria) in three languages (English – as lingua franca, German and Lithuanian – due to requirements in the respective bilateral agreements). Additionally to the official notifications, Poland informed 13 further countries located up to 1000 km from the potential localisation of the NPP (corresponding to the distance of a possible impact in case of an accident beyond the design). All the 13 officially notified countries indicated their wish to take part in the EIA procedure as affected Parties and two of the informally informed countries asked for an official notification. As a result, 15 countries were notified and commented on the scope of the EIA report (almost all Parties responded within the given time frame). 



ENVIRONMENT
• Scoping 

• Non-mandatory but recommended  stage
• Useful to allow affected Party to participate (Art.2.11)

• Content (Art.4.1 and App.II): Description of
• Proposed activity
• Alternatives – including no-action
• Environment likely to be affected
• Transboundary impact
• Mitigation measures
• Methodology
• Gaps and risks
• Possible monitoring, post project analysis

• Prepared by developer (with help from consultants) and sent for 
comments + approval by competent authorities

18

Preparation of EIA documentation  art. 4 + 
appendix II

Presenter
Presentation Notes
Concerning the level of detail of the EIA documentation that would allow for a good understanding of its contents, several Parties highlight the usefulness of carrying out a scoping procedure with early participation of the affected Parties, or at least including scoping documents in the notification and a comprehensible non-technical summary. In general, affected Parties require information to be detailed enough to be able to assess the potential significant transboundary impacts. 
In accordance with article 4 and appendix II to the Convention Parties also include in the EIA documentation a description of alternative scenarios and provide in detail reasonable alternatives, for example in terms of location and technology, to the proposed activity, considering also the no-action alternative. Alternative means of energy production or balancing demand and supply are national issues of the Party of origin and are therefore more adequately addressed at the political and strategic level.

Preceded by scoping with participation of affected Party/Parties (facilitates understanding)
Comprehensible non-technical summary (key for public information)
Translation of documentation (as a min. non-technical summary + info on transboundary impacts)
By Party of origin
Upon agreement
In good quality
Comprehensive information (whole life cycle, climate impacts)
Comparable descriptions of alternatives (location, technology, no-action)
Risks and accidents, including vàv health and safety




ENVIRONMENT

• Party of origin
• Receive EIA documentation from 

developer/proponent
• Send EIA documentation to affected Party

• Affected Party (“concerned countries” together)
• Distribute EIA documentation to own authorities and 

public
• Arrange for comments on EIA documentation, sent 

directly to Party of origin/ through own competent 
authority
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Transmitting EIA documentation and 
comments to it  art. 4.2

Presenter
Presentation Notes
For the proper dissemination of the EIA documentation to the affected Party’s public, mostly electronic formats, including web pages, are used, although some Parties also provide hard copies in addition. 




ENVIRONMENT

• Public
• National
• From affected Party (from areas likely to be affected)
• Equivalent opportunities (Art.2.6)

• Joint responsibility of Parties concerned! (cf. Belarus-
Lithuania)

• Possibility to submit comments (Art.4.2)
• Directly to competent authority in the Party of origin or
• Through Party of origin (for example via Point of Contacts)

• Public participation at various stages (see scheme)
• Public must be informed about the final decision and 

possibilities to appeal
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Public participation (art. 2.6, 3.8, 4.2)

Presenter
Presentation Notes
Early and timely public information 
Timely availability of translated documentation
Organization of public participation for affected Parties
Careful preparation and longer timeframes (broader concern, emotional aspects, sensitivities, complexity, political nature of nuclear activities)
Reasonable + equal time frames for public to express its opinion
Open and transparent process (easy access to documentation)
Public hearing (joint responsibility)
In Party of origin or in affected Party – or both
Timely invitations
Adequate interpretation (cf. Belarus vs. Lithuania case)
Logistical issues (facilitation of visas, if needed, transportation, costs)
Success depends on subsequent consideration of comments



ENVIRONMENT

• Carried out between authorities of Po and aP
• At least in writing, possibly with Q&A sessions or meetings (e.g., expert 

meetings) 
• Without undue delay
• Based on completed and publicly available EIA documentation 
• Regarding e.g. further information on: 

• Potential transboudary impact 
• (Nuclear safety issues) 
• Measures to reduce or eliminate impact 
• Possible alternatives
• Monitoring

• Prior agreement on organizational aspects and reasonable
timeframe

• Usually 1-2 months, in complex cases up to 6 months
• Consultation meetings, 1 day; costs (venue, interpretation) usually paid by 

Party of origin
• Through appropriate body if one exists
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Consultations (art. 5)

Presenter
Presentation Notes
The extent of interaction also depends on the complexity or significance of the respective project and the (informal) agreements between the Parties forerunning the consultations
Financial costs regarding a consultation meeting (e.g., the venue or interpretation), aside from the related travel expenses and accommodation, are mostly paid by the Party that hosts the meeting, independently of whether that is the Party of origin or the affected Party.
73.	When it comes to the outcomes of the consultations and their use, some Parties of origin forward them to the affected Parties while others do not disseminate them separately, but only include them in the publicly available final version of the EIA report, which then is a basis for the outcomes to be at least considered in the final decision on the activity. For some Parties of origin the outcome of the EIA procedure is a binding basis for all subsequent proceedings, such as licence applications by the developer. 




ENVIRONMENT

• Issued by governmental authorities
• Content - Art.6.1

• Due account taken of the outcome of the procedure
• EIA documentation
• Comments from the public and authorities (equal treatment, irrespective of 

national boundaries)
• Consultations under Art.5

• Reasons and considerations on which the decision is based
• (When many comments, decision-making can take longer)

• Must be provided
• to the affected Party (Art.6.2)
• its authorities and the public
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Final decision



ENVIRONMENT

• Non mandatory activity
• If Party requests, determination whether and what extent to be

carried out

• Objectives - Appendix  V
• Must analyse as a min. activity and its impact
• If unexpected results, consultations on necessary measures

• May be conducted jointly on territories of both Parties
• Guidance on post project analysis (ECE/MP.EIA/8)
• Good practice: Agreeing on monitoring and reporting 

mechanisms during consultations 
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Post project analysis 

Presenter
Presentation Notes
The concerned Parties, at the request of any such Party, determine whether, and if so to what extent, a post-project analysis has to be carried out, taking into account the likely significant adverse transboundary impact of the activity for which an environmental impact assessment has been undertaken pursuant to this Convention. Post-project analysis undertaken includes, in particular, the monitoring of the activity and the determination of any adverse transboundary impact. Such monitoring and determination may be undertaken with a view to achieving the objectives listed in appendix V.
Good practice: Agreeing on monitoring and reporting mechanisms during consultations. The Party of origin could send relevant monitoring reports for information and to be commented by the affected Parties



ENVIRONMENT
 Social, economic, cultural differences  between Parties
 National implementation varies
 Diversity of legal & practical approaches
Western concept vs. OVOS/State expertise system

 Unclarity about: time frames for procedural steps (delays), translation 
of documentation, cost sharing; procedure for consultations
 Differences in Parties definitions of and approach to key terms  (such 

as impact; transboundary impact; significance of the impact; major 
change; final decision (identification/ receipt)
 Procedural challenges: Late involvement or failure to meet deadlines; 

limited access to information; insufficient quality of the information 
(translation/interpretation) 
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Espoo Convention: Challenges (based on 
findings of reviews of implementation)

Presenter
Presentation Notes
Similar weaknesses are reported by various parties
Social, economic, cultural differencies  between Parties – lead to different practices of implementation and communication
National implementation: one Convention but different ways to apply, inlcuding diversity of legal & practical approaches  and lack of understanding about them (Western concept vs OVOS/expertise system); 

differencies in Parties definitions of and approach to key terms  (such as impact; transboundary impact; major change; final decision)
Difficulty in identifying to whom to send the notification and to ensure its receipt
Legislation and practice on public involvement vary
Frequent lack of definition of «the public»
Late public involvement  (after drafting of EIA report)
Limited access to information and in an understandable language 
Quality of the information

Limited public interest, e.g. for projects in remote border areas or «overwhelming» interest, e.g. for nuclear energy projects and can be of a broad scope. Has been ddcisssed in the implemnentation Committee, range of thenotification. Some countries just in case prefer to notify in a broad range even is some countries/ see good practice recommandations.  
Projects crossing borders (joint projects); including projects involving many Parties of origin, e.g. North Stream gas pipeline in Baltic Sea: Projects (such as those relating to nuclear energy) for which there may be many affected Parties or where transboundary impact may be a risk rather than a likelihood. You will have the chance this afternoon to hear more about the good practice and the challenges in implementing the Espoo Convention to nuclear energy related activities.







ENVIRONMENT

 Difficulty in identifying whom to notify and ensure receipt (in 
particular for Federal States)
 Challenging project types: Joint projects & Nuclear projects
 Challenges related to public participation 
 Legislation and practice on public involvement vary; 
 Frequent lack of definition of «the public»; 
 Late public involvement; 
 Limited access to (understandable) information; 
Quality of the information; 
 Limited or “overwhelming” public interest 
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Espoo Convention: Challenges

Presenter
Presentation Notes





ENVIRONMENT

Espoo Convention: Solutions

Many practical difficulties can be overcome through 
better awareness & cooperation between Parties e.g. through
 Bilateral or multilateral agreements or other arrangements (art. 

8, appendix VI), e.g. joint bilateral/multilateral bodies 
 Exchanges between national focal points
 Information through reporting
 Sharing of good practice (seminars, sub-regional workshops, 

guidance)
 Assistance oriented review of compliance (Implementation 

Committee)
 Technical assistance & Capacity building (pilots etc)

Presenter
Presentation Notes
As a last resort: formal legal dispute resolution process

Bilateral or multilateral agreements encouraged in Convention (article 8, and appendix VI), as provide for local conditions: content of notification; what if no response to notification; disagreement about need for notification; interpretation of various terms; language; time frames; arrangements for public participation; requirement for post-project analysis, otherwise case-by-case agreement required
(For  example,  among  the  issues  covered  by bilateral  agreement  between Poland and Germany are: translation obligations; determination of the competent authorities; the scope and content of notification; the method for sending notifications and replying; the deadline for  responses;  the  requirements  for  the  content  for  EIA  documentation;  and  the  rules  for  organizing  public participation in the affected Party). provisions for post-project analysis. The bilateral agreement between Portugal and Spain had created a bilateral body.

Existing networks of points of contact for notification and focal points for admin matters have been found extremely useful to facilitate contacts for the practical application of the Convention between the national experts and the exchange of information about the national EA systems. Meetings in the current organizational set up was seen functional – even referred to as “Espoo family” gatherings.

The Framework Convention for the Protection of the Marine Environment of the Caspian Sea, also known as the “Tehran Convention is the first legally binding regional agreement signed by all five Caspian littoral States (Republic of Azerbaijan, Islamic Republic of Iran, Republic of Kazakhstan, Russian Federation and Turkmenistan) for environmental protection in the Caspian region. Administered by UNEP. Protocol on Environmental Impact Assessment in a Transboundary Context has been prepared replicating the provisions of the Convention adopted in 2018

Sharing of good practice (guidance, sub-regional workshops – such as this one; regular meetings among the Baltic Sea States under the framework of the convention + the Protocol, based on practical cooperation, constructive communication and exchange of information among the countries of the subregion – was considered as very fruitful; among countries in Eastern Europe the Caucaus; Guidance on implemetation of the Convention in Central Asia; etc




ENVIRONMENT

Geographical coverage
• Espoo convention transboundary procedure - between Parties

concerned (Party of Origin and Affected Party):

"Transboundary impact" means 
 any impact, not exclusively of a global nature, within an area under the 

jurisdiction of a Party 
 caused by a proposed activity the physical origin of which is situated wholly 

or in part within the area under the jurisdiction of another Party;

In terms of UNCLOS the Espoo Convention covers: 
• Territorial sea, exclusive economic zone, continental shelf, but 
• NOT the Area and High Seas – areas beyond national jurisdiction
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Scope of application
BBNJ art 24: Thresholds and criteria for environmental impact assessment

• Appendix I of the Espoo Convention  – limited application to marine 
related activities

• offshore hydrocarbon production. Extraction of petroleum and natural gas for 
commercial purposes where the amount extracted exceeds 500 metric tons/day 
in cases of petroleum and 500 000 cubic meters/day in the case of gas

Difficult to determine further relevance – scope of application of the new 
agreement under consideration?

- only activities carried out at the Area and High seas?
- or also activities carried out at the continental shelf and inland that have 
significant impact on the marine environment of ABNJ?

-

28
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 Transboundary procedures established and experience gained  under the 
Espoo Convention are highly relevant for the new instrument (BBNJ art. 30 –
39) 

Selected examples:
 Early notification; 
 Early clarification of final decision
 Sufficient time for consultations; 
 Division of responsibilities for consultations (Party of origin, Affected Party not 

developer)

+ Relevant definitions: 
 BBNJ: use of terms Impact / Effect? 

 Espoo Convention as a future global instrument => 
harmonized national procedures enhancing procedures for inter-state 
consultations:

Parties should take necessary legal, administrative  or other measures to 
implement the provisions of the Convention including  …. the establishment of an 
EIA procedure that permits public participation and preparation of EIA 
documentation 29
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 Protocol on SEA to the Espoo Convention 
 Adopted in Kyiv, 2003, in force since 2010
 Has now 33 Parties, in UNECE region, including EU
 Open to all United Nations Member States
 Applies to public plans & programmes at 

national level or with likely transboundary
impacts + to policies and legislation, 
as appropriate

 Similar to EU SEA Directive but 
with stronger emphasis on health
and public participation
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Protocol on SEA: Basic facts 

Presenter
Presentation Notes
Negotiation of the Protocol began just as the EU SEA Directive was adopted (in June 2001). The SEA Directive greatly influenced the negotiation of the Protocol and the objectives and provisions of the two legal instruments are in line with eachother. However,the Protocol has some special features that complement or supplement those of the Directive. 

We already saw that the wider geographic scope of the Protocol is one of them. Being open to practically all the countries in the world, the Protocol provides a potential basis for a global regulatory framework on SEA and therefore a basis globally consistent standards for SEA.

Secondly, the Protocol provides for non-mandatory consideration and integration of environmental concerns not only in the preparation of plans and programmes but also of policies and legislation. (I’ll briefly come back to that in a moment) 

Thridly, besides considering typical environmental effects of plans & programmes, Protocol places a special emphasis on human health, (going beyond existing legislation in the region). This reflects involvement of WHO in negotiations of the Protocol and political commitments made at 1999 London Ministerial Conference on Environment & Health (for integration of both environmental and health considerations into the strategic decision making. Project EIAs have rarely provided sufficient emphasis on such impacts, despite the fundamental importance of human health, focusing instead on the physical and biological environment. The Protocol attempts to redress this imbalance by placing a special emphasis on human health) 
Parties must consider relevant health issues within SEA taking into account results of mandatory consultation of relevant environmental and health authorities. WHO has also prepared thorough guidance on the practical application of the Protocols health related provisions, which is included in the resource manual of the Protocol.  
Protocol provides for extensive public participation in government decision-making building on UNECE Aarhus Convention (in force since 2001)There is close collaboration between the Conventions and common capacity building workshops (2007, 2013)
(The public will not only have the right to get early and effective information about plans & programmes, but also the right to comment, have their comments taken into account, and be told  of the final decision and why it was taken)




APPLICABILITY OF THE PROTOCOL ON SEA
article 4

Applicable to “Plans and programmes” and any 
modifications to them that are:

(a) Required by legislative, regulatory or administrative 
provisions; and

(b) Subject to preparation and/or adoption by an 
authority or prepared by an authority for adoption, through 
a formal procedure, by a parliament or a government.



PROCEDURE SET BY THE PROTOCOL ON SEA
mainstreams environmental and health considerations into development planning and policy making

article 4

article 5 article 6

article 7

article 8

article 10article 9
article 9

article 11
article 12

which set the framework for future 
development consent for projects 
listed in annex I and any other project 
listed in annex II that requires an 
environmental impact assessment 
under national legislation.
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mainstreams environmental and health considerations into development planning and policy making

article 4

article 5 article 6

article 7

article 8

article 10article 9
article 9

article 11
article 12
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(Article 28 of BBNJ)
Scope of application of the Protocol to BBNJ – not clear, no definition of 
plans/programmes/strategic documents
Procedure – same as EIA?
Protocol – global instrument  providing a potential basis for a global 
regulatory framework on SEA and therefore a basis globally consistent 
standards for SEA

Each Party shall take the necessary legislative, regulatory and 
other appropriate measures to implement the provisions of this Protocol 
within a clear, transparent framework.(art.3.1.) -> harmonisation of 
national legislative frameworks
Allows addressing cumulative effects (act. 7.2. annex IV) (article 25 of 
BBNJ)
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Relevance of the Protocol to BBNJ 

Presenter
Presentation Notes
The requirement to set up a legislative framework to implement the Protocol and the Convention helps in harmonizing the national procedures 
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• Provide common framework for discussing 
planned developments + cooperating with other 
States (binding but flexible, simple procedures, 
guidance + assistance available, NFP networks, 
“Espoo family”)

+ BBNJ art. 21 bis: Achieve a coherent 
environmental impact assessment framework 
for activities in areas beyond national 
jurisdiction

+ BBNJ definition of SEA is similar to the one in 
the Protocol
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Selected benefit of both instruments & 
additional reflections on relevance to BBNJ 

Presenter
Presentation Notes
Legally binding but flexible: 
- Sets out common legal framework for transboundary EIA, but allows for differences between national EIA systems
- Simple, procedural provisions
- Guidance and assistance for practical application by the Convention bodies (Working Group on EIA & SEA, Implementation Committee)
- Cooperation between Parties is of key importance (Role of national focal points; Bilateral/multilateral agreements; Joint bilateral/multilateral bodies for conducting transboundary EIA procedures; 
Sharing of good practice (guidance, workshops)
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• Confidentiality respected: not prejudicial to industrial & commercial 
secrecy or national security

• BBNJ: proposal to art 34(5): second sentence refers to non-disclosure non-
public information or information that would undermine intellectual property 
rights

• Reciprocity: other Parties obliged to notify & consult your country
• Sovereignty is retained: decision-making power remains in country 

where the development is planned
• BBNJ: Marine biodiversity in ABNJ = common good - common heritage 

of mankind
• BBNJ: Who should hold final decision making power?

• alternatives: State Party / Conference of the Parties based on the 
recommendation of Scientific and Technical body
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- Sets out common legal framework for transboundary EIA, but allows for differences between national EIA systems
- Simple, procedural provisions
- Guidance and assistance for practical application by the Convention bodies (Working Group on EIA & SEA, Implementation Committee)
- Cooperation between Parties is of key importance (Role of national focal points; Bilateral/multilateral agreements; Joint bilateral/multilateral bodies for conducting transboundary EIA procedures; 
Sharing of good practice (guidance, workshops)
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• Enhances governance: transparency, participation, ownership, democracy
• BBNJ:  acticle 34(3), but who should be consulted? who is responsible for 

consultations? by what means? how to take comments into account?
• Better environmental protection: impacts avoided/reduced by 

mitigation/compensatory measures/revising project design/re-siting
• BBNJ: Who holds final decision making power?

• Better planning: improved project design, better alternatives, higher env. 
standards + credibility, costly mistakes reduced/avoided

• BBNJ??

• Decision-making better-informed & more objective, helps  better govern 
future project operation, decisions better understood + accepted 
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Selected benefit of both instruments & 
additional reflections on relevance to BBNJ 

Presenter
Presentation Notes
Better environmental protection
Key environmental issues of a project can be identified
Awareness of environmental consequences of project implementation raised 
Environmentally sensitive areas can be avoided by re-siting 
Environmental impacts avoided or reduced by revising the project design

Better decision-making and improved governance
Decision-making can be better informed & more objective
Assessment can provide a better framework for preparing conditions & legal agreements to govern future project operation

Public participation in government decision-making develops civil society and democracy 
Improves understanding and social acceptance of decisions

Better development: project design can be improved, including 
Higher environmental standards
Mitigation & compensatory measures to reduce environmental impact
Identification of project alternatives 
Measures to adapt to climate change
Risk of costly mistakes reduced
Encouragement of new approaches
Better understanding between community 
& developer
Enhancement of the developer’s 
   environmental credibility





 Text of the Convention
 Guidelines adopted by the Meeting 

of the Parties
 Reviews of Implementation
 Decisions on review of Compliance 
 Opinions of the Committee
 Findings and recommendations 

of the Committee on specific matters
 Good practice recommendations on 

application of the Convention to
Nuclear related activities
 Upcoming Guidance on the applicability  the 

Convention to the lifetime extension of NPPs

ENVIRONMENT

Espoo Convention: Resources



ENVIRONMENT
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Protocol resource materials 

 Protocol on SEA: Facts and Benefits (Good 
Practice Recommendations on Public 
Participation in SEA 

 Resource Manual to Support Application of the 
SEA Protocol + Simplified Resource Manual

 Reviews of implementation and national 
reports 
http://www.unece.org/env/eia/implementation/review_implementation.html

 Opinions of the Implementation Committee (2001-
2017)
http://www.unece.org/env/eia/implementation/implementation_committee.html

 Decisions by the Meetings of the Parties 

 Upcoming Guidance on assessment of 
potential health impacts of plans and 
programmes and for the involvement of health 
authorities in SEA

http://www.unece.org/env/eia/implementation/review_implementation.html
http://www.unece.org/env/eia/implementation/implementation_committee.html


Thank you

http://www.unece.org/env/eia/welcome.html
mailto:eia.conv@un.org
http://www.unece.org/env/eia/welcome.html
mailto:eia.conv@un.org
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